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Regional Water Governance and Inter-basin Transfers: 
New Questions Raised by the Aamodt Settlement Negotiations

Vanessa Mazal

I.  Summary
· I’d like to talk about inter-basin transfers, basin of origin protections, and the philosophical and pragmatic questions they raise, framed by a discussion of the most recent developments of the Aamodt adjudication settlement. 

II.  Aamodt Review 

A.  The Aamodt adjudication will allocate water rights in the over-appropriated Santa Fe-Pojoaque rivers basin, which drains into the Middle Rio Grande, just above the Otowi gage.  

· Indian parties include the Pojoaque, Nambé, Tesuque, and San Ildefonso pueblos, whom the federal government is representing in the case

· “Non-Indian” parties include local acequia, and non-acequia landholders, and Santa Fe County, which has grown by 25% in the last decade. 

B. Filed in 1966, Aamodt is the longest running case on federal court dockets.  This is significant because it has already “chewed up and spit out” two or three generations of defendants, activists, negotiators, and public officials.  (In other words, everyone is weary and anxious to resolve the case!) 

· Settlement negotiations have been underway since 2000, and have undergone multiple iterations.  

· In its current form, the proposed settlement agreement would add 2,500 acre-feet to the pueblos’ allotment, and 750 to the county’s.  

· It is expected that the pueblos, particularly Pojoaque, would use the water for recreational and economic development purposes vs. agriculture, and the county will be supporting residential developments.

C.  Top of the World: Santa Fe County has proposed to use 588 acre feet of water rights it has applied to transfer from Top of the World Farms, just south of the state line in Taos county near Questa, to Santa Fe, towards the settlement obligations.  

· If the State Engineer approves the transfer, the county will likely bring another 1,100 acre feet of Top of the World water rights to the negotiating table.  Top of the World previously operated a large-scale, center-pivot agricultural enterprise, which is now abandoned.  

III. Top of the World Protest and the Aamodt Adjudication

A.  A protest was filed in 1999 against the Top of the World water transfer, which at that time was completely unrelated to the Aamodt case, by19 of Taos County’s acequia irrigators and other concerned citizens.  

· Protestants initially cited the OSE’s convention of discouraging long-distance water rights transfers, particularly those from above, to below the Otowi gage.
  

· The protestants hold that the transfer would be detrimental to the public welfare of the region.  To evade this argument, Santa Fe County recently offered to use the rights to serve users in the portion of the county above the Otowi gage under the settlement proposal. 

B. However, there are a number of other reasons that using the Top of the World transfer to meet Ammodt settlement obligations would be problematic as well as precedent setting, and that it raises important policy questions for New Mexico’s water governance:

1) The Transfer Raises Questions about Regional Authority

a. Region of Origin Transfer Protections and Public Welfare 

· The Taos Regional Water Plan, which is still in the works, is likely to officially include a public welfare provision that Taos water rights should remain in the region, or at least, that transfers outside of the region should be highly regulated and limited. 

· As you know, the state asked the regional planning authorities to define public welfare through the regional planning process.

b.  Regional Approval

· Additionally, the Taos Regional planning committee is considering a requirement that out-of-region transfers be reviewed and recommendations made, by a regional committee. 

· If a decision about Top of the World has not been made before the Taos Plan is accepted by the ISC, the protest could be the first to test extent of the authority of the regional plans, insofar as they articulate established regional practices and values, both of which have previously been important factors in transfer decisions.   

· Under the state’s water plan (2003), regional plans are used as “guidance” in water management and allocation decisions, which leaves much room for regulatory interpretation.  

· This could also be an important point of discussion in the state plan’s revision in a few years. 

2) Settlement Poses Threat to other Negotiations

· If the Top of the World transfer is not approved, it has been insinuated that Santa Fe County might seek out water from the San Juan-Chama River project.  

· This move could threaten the resolution of the Taos/Rio Hondo River basin adjudication (also known as the Abeyta case, filed in 1989), which is supposedly dependent upon an allotment of San Juan-Chama water.  

3) Transfer Would Present Unprecedented H20 Market Transaction 

· Perhaps most significantly, the transfer approval would demonstrate an unprecedented water market transaction that it is feared could effectively open the door for almost unfettered bidding for water rights across New Mexico.  

· Until now, established regional water practices and values have both conventionally and legally factored into transfer decisions (although these are debated and often largely misunderstood by decision-makers from outside of the affected regions). 

· Long-distance transfers of the scale proposed in the Top of the World transfers have been discouraged by the State Engineer because of indeterminable hydrological effects on basins of origin, and because of the socio-economic effects on communities who reside in them.  

· Under the current circumstances, it is possible that political pressure from the state and federal governments to finally resolve the case might be causing some of the established legal norms and practices to be loosely interpreted or applied, and might be putting pressure on the State Engineer to approve the transfer. 

4) Potential for Seeking Acequia Water Rights

· An internal conflict underlying the protest is that, if the Top of the World transfer is not approved as the acequia protestants are hoping, Aamodt parties could go after acequia water rights, although the county has said it would agree not to.  

· While some acequia parciantes want to sell their individual water rights, the net loss of water in acequia watersheds diminishes the abilities of other parciantes to irrigate. 


5) Lack of transparency in Decision-Making Process

· Another concern about the Top of the World transfer being tied into the Aamodt adjudication is that now, rather than being debated openly and publicly, and rather than being addressed through conventional, public, legal channels, it seems that the transfer approval process is now being handled behind closed doors, and subject to the same gag orders that the settlement is bound by?

IV.  Broader Issues for Arid Lands Water Governance

The issues raised by the Aamodt settlement and the Top of the World transfer application are similar to those being grappled with in legislative, planning and legal settings across the west, and indeed, across arid lands globally. I would like to discuss some of the legal and regulatory tools that have been proposed or adopted in other places to deal with some of these issues (not a comprehensive analysis of these laws, but a few examples).
A.  Basin of Origin Protections 
· A few Western states have enacted basin-of-origin protection provisions in their state water laws.  These measures have also been proposed in almost every western state, and in other water-scarce countries. 

· These measures are also known as area-of-origin or region-of-origin protections, or as inter-basin transfer restrictions

· The histories and details of these measures vary from place to place. 

· Typically, though, they are intended to protect water rights in rural areas from being introduced into statewide markets and acquired by municipal, industrial, or recreational development users, with which land-based communities can’t usually compete. 

· They encourage decision-makers to consider the hydrological, ecological, social and economic impacts of water rights transfers to affected communities and environments, especially to those that water rights are being transferred out of.  

· They sometimes also restrict transfers from one use to another type of use.  
A few examples illustrate some of the pros and cons of these measures:  
1) California

· California has had area-of-origin measures in place for 75 years, since the “Owens Valley” case, of Marc Reisner’s Cadillac Desert fame, in which an agricultural community dried up in order to a water Los Angeles’ growing metropolis. 

· These protective measures are now being dusted off to address proposed transfers northern California, where the city of San Francisco is attempting to acquire rights from agricultural communities to the east.  

· Rural residents are fighting to close loopholes in the old laws, which hadn’t been revamped since their implementation. 

· The California case points to the need to revisit these laws as social conditions change, and to have very specific regulatory language that reflects the intent of the laws

2)  Colorado

· In Colorado, Rocky Mountain Western Slope and South Platte River farmers began to lobby a few years ago to protect against their water being acquired Denver and its booming suburbs, where water rights are now worth more (in terms of dollars!) than anywhere else in the country.  

· In addition to implementing area-of-origin protections, the successful measure that was passed in the legislature last year also established a state-wide inter-basin transfer review committee, with appointed representatives from all over the state.

3)  Texas

· In Texas, a 1997 water bill that drastically restricted inter-basin transfers came up for review last year.  

· Included a “junior water rights” provision, in which inter-basin transfer recipients could only receive their water if senior water rights in the basin of origin had been met. 
· This provision, which makes water transfers dependent upon surface water flows, is also being implemented in Washington. 

· Critics in Texas pointed out that these stringent limitations set on inter-basin transfers were causing an over-reliance on groundwater resources (a fairly straight-forward hydrologic observation), which obviously lowered the water table and impacted surface water flows anyway.  

· The recommendations set forth by the senate review committee in Texas included requiring that recipients of inter-basin transfers have approved conservation measures in place, and a good water conservation track record. 

4)  Australia -  In addition to measures in the states, other countries, such as Australia, are pursuing comprehensive laws that govern inter-basin water transfers.  

· Proposed federal legislation encourages inter-basin instead of permanent transfers.  

· The proposed laws would also make short-term leases dependent upon adequate flows, but instead of permanently taking water out of agricultural or ecological uses to meet development needs, they would do so on short-term bases.  

· Thus, those wishing to lease water would still receive economic benefit, in fact, maybe even more than a fee-simple sale over the long run, because their water can continually be leased at market value – that is, they can shop for leasees.  

· Australia has also considered an innovative component of the leasing system that would require an economic return to affected communities, through various economic development, environmental and educational programs, acknowledging the detriment of removing water from basins – even in the short term – to the public welfare. 

B.  Pragmatic question brought up in Basin-of-Origin Protections
1) The most challenged aspect of these protection measures is the issue of what, exactly, constitutes an ‘area’ or a ‘basin’.

· For example, the Otowi gage has conventionally been considered to divide the Upper and Middle Rio Grande “basins.”  However, these are not technically distinct hydrologic drainages.  In fact, the Rio Grande system begins as far north as Colorado, and drains into the Gulf of Mexico. 

· To make more manageable units for regulation, sub-basins are more commonly defined in these measures (such as the Rio Taos, Chama, Gallinas, Canadian River, etc.). This, however, has been somewhat problematic because of the confusion and conflict over whose jurisdiction “sub-basins” are.  

· In some western states, counties have been the designated areas of origin, in “county of origin” protections.  This also presents problems since water often refuses to stay within county lines.  

· For these reasons, planning regions, such as New Mexico’s, which have their own administrative bodies under the state whose jurisdiction often corresponds roughly to drainages, might present the most legally, administratively, and hydrologically sound “areas” to protect under these types of provisions. 

· At any rate, this points to a need to be very clear about the intent of the law and specific about what is being protected.

C.  Philosophical Issues Raised by Basin-of-Origin and Aamodt Adjudication
· What basin-of-origin transfer and leasing provisions affirm is that rural, land-based communities have a right to exist, and thus a right to their access and control over water, regardless of their economic competitiveness with other users.  They act as a sort of insurance policy for rural communities.  

· As far as the Aamodt adjudication settlement and the role of the Top of the World transfer in it are concerned, regardless of the ultimate outcomes of the case, the case has already raised important questions for New Mexico’s water governance, some of which beg consideration of developing more comprehensive laws governing inter-basin transfers: 

1) how to reconcile municipal vs. agricultural priorities for water use; 

2) how to reconcile national vs. state vs. regional vs. local priorities for water use; 
3) how much to regulate water markets; 

4) whether or not surface water (e.g. from lakes, rivers) should be kept in its basin of origin, and for what purpose; 

5) how much control to delegate to regional planning authorities; 

6) how to accommodate population growth and social change without marginalizing or compromising traditional and rural values, economies and communities.
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� The amount of water that passes through the gage determines how much New Mexico is obligated to pass on to Texas under the Rio Grande interstate compact.





