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Panel 3: “Competing Interests In the Face of Future Changes” - Summary
 
Reed Benson (Professor of Law, UNM Law School) Benson, who joined the UNM faculty in the summer of ’08, says he began his water law career in private practice in Colorado, working for a municipality in the South Platte basin. He then spent nine years in Oregon working for a non-profit that was “basically Oregon’s water lawyers for the environment,” and six years teaching ‘water’ at the University of Wyoming. Benson’s years in Oregon were synonymous with an era of problems in the Klamath basin. “Where water is concerned, there is less difference between Oregon and New Mexico than might meet the eye. The majority of that state is dry; it’s mostly rural; ag is the dominant water use; and Oregon has been an appropriation state for a hundred years. 1993 was a time when things were really changing. The state had just been through the spotted owl controversy; the Snake River salmon stocks had been listed as endangered in 1991; and otherwise, Oregon’s listed fish were primarily little known species of the minnow family. The general view in the water community at that time seemed to be that the Endangered Species Act would affect the federal hydro dams on the Columbia, but wouldn’t have a big effect on storage and irrigation projects. Then Coho salmon were proposed for the endangered list in 1993. Oregon’s governor said to the industry groups: ‘You saw the spotted owl; you don’t want a Coho listing; come forward with meaningful commitments to protect Coho habitat that will make listing unnecessary.’ To the environmental community he said, ‘The ESA isn’t going to do as much for Coho as you want. If you really want to protect Coho, get on board with our state plan, don’t rely on a federal listing.’ Unfortunately, the state plan was better supported politically than it was in the record. A court struck down the decision, and Coho eventually got listed. Now there were two endangered species—one in the upper basin and one in the lower—that were counting on the same water. In 2000, after the start of the irrigation season, it turned really dry and stayed that way for over a year. Project farmers on something like 200,000 acres lost their water supply. There was civil disobedience in Klamath Falls, and it became the biggest ESA controversy of the decade. In 2002, a National Academy of Sciences study suggested that the protections put in place the previous year were not adequate, and that formed the basis of a 2002 opinion that shifted the water back to the farmers. That same year, there was a huge kill of adult salmon in the river, widely attributed to a lack of flow, and litigation followed. It was ugly. After that, you heard people all around the West saying, ‘We don’t want to be the next Klamath!’ Could that whole calamity have been avoided? The drought couldn’t have been avoided, but some things could have been done better. There was a collaborative process, but it failed—the state, the feds, Oregon tribes, the irrigators, the environmental groups tried to work it out, but they never got any traction. People seemed to think they were going to ‘win’ and it made them reluctant to compromise. The parties just weren’t motivated to deal. I was part of the collaborative process and it was always interesting, sometimes fun, and routinely unproductive, because a lot of people were just fine with the status quo. Another factor that contributed was that the basin was unadjudicated. As far as planning was concerned, the BOR started in 1995 to develop a long-term plan for the Klamath, and I think if they had finished that, rather than ‘muddling through’ with a series of annual operating plans, the basin would have had time to adjust [before the big drought came along]. I would hope that here we remember that water is a shared resource, not a finite commodity to be divided among competing interest groups; that we can’t count on a Silver Bullet; and that we have to find viable solutions before we spend another decade in political and legal controversy.
